JESSE HUTCH NG5

| BLA 95-103 Deci ded March 1, 1999

Appeal froma decision of the Area Manager, R dgecrest Resource Area,
Galifornia, Bureau of Land Managenent, ordering paynent of danages for
mneral trespass. CA 29375; CA 29376.

Affirned in part, reversed in part, and renanded.

1.

Trespass: General |y

Wien a mneral material s purchase and sal es contract
expi res, subsequent renoval of mineral naterial is an
act of trespass.

Trespass: Measure of Danages

BEvi dence of know edge that a violation is

occurring or a reckless disregard for whether a
violation is occurring is essential to a finding of
wllful trespass. Sanding al one, know edge t hat
specific behavior is regulated wll not support a
finding that the violation was wllfully coomtted or a
finding that it was coormtted wth reckl ess disregard.
The test is the trespasser's actual intention at the
tine of the violation.

APPEARANCES.  Lester F. Whal ley, Esq., Torrance, Galifornia, for
Appel | ant; Lee Del aney, Area Manager, R dgecrest Resource Area, R dgecrest,
Galifornia, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Jesse Hut chings (Hutchings or Appel lant) has appeal ed froman
Cctober 24, 1994, Decision of the R dgecrest Resource Area Manager,
Bureau of Land Managenent (BLM, finding that Hiutchings extracted and
sold 3,693 tons of clay inwlIful trespass on mneral nmaterial sal es
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contracts CA 29375 and CA- 29376 between January and Sept enber 1994,
follow ng expiration of both sales contracts on Decenber 31, 1993. 1/

The record discloses that on Gctober 29, 1993, Hiutchings wote to Dave
Tayl or, a BLMenpl oyee, as fol | ons:

Encl osed pl ease find copies of our |ast Mneral Sal es

Gntract wth the BLMwhi ch expires on Decenber 31, 1993. As
per our tel ephone conversation, | would like to enter into

a five (5 year Mneral Sales ntract on both of these

sites. (nh old contract #29375 1 would Iike to contract for
10,000 tons. On old contract #29376 | would also like to
contract for 10,000 tons. M ease send ne the contract and the
dollar anount required for the renewal to the address above.
Aong wth the copies of the old contract we have sent copies
of your letters of renewal for your reference.

Taylor replied on January 5, 1994, by furnishing two forns of sal es
contract wth a note stating:

Jess. Hease sign both contracts and send themback wth CD's
for #33708 and one for #33707 principal payable to USDI.BL M
wth interest going to your bank account or send 2 $700.00 checks
if you do not care about the interest. A so send 2 checks for

at |east $1000 each for each contract or pay themin full if you
wsh. ntact Buzz Todd if you have any questions. Dave T.

These contracts were not returned by Hiutchings until Gctober 6, 1994,
on whi ch date Hitchings submtted the signed contracts to BLM Each of
the contracts returned by Hitchings to BLMprovi des for the purchase of
10,000 tons of clay; each contract is dated "this day of January, 1994,"
and is signed by Jesse Hitchings, President.” Included wth these
docurments was a letter and checks totalling $3,900. The covering letter,
al so signed by Hiutchings, states:

Encl osed pl ease find the signed contracts nunbers CACA 33707 and
CACA-33708. A so enclosed is a $700.00 Certificate of Deposit
for each contract for Reclanmati on and a $1250. 00 check for each
contract for material sales as per instructions fromDave Tayl or.

| would like to thank you for processing these contracts in a
tinely nanner.

Shortly after receipt of this filing fromHitchings, BLMissued its
Cct ober 24, 1994, decision, assessing triple damages for trespass.

1/ OnhJan. 11, 1995, the Board refused to stay BLMs Deci si on finding
Hut chi ngs had renoved the clay in trespass, determining that his denial
that he acted in trespass | acked factual support because there was no
evi dence of the existence of a sales contract after Decenber 1993.
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In his Satenent of Reasons (SR for appeal, Appel |l ant denies that
he renoved clay fromthe Federal lands in trespass, stating that he was a
"permttee * * * who was authorized to renove mneral naterials.” (SR
at 8.) Hiutchings argues by anal ogy to state |lawthat, although his sal es
contracts expired in 1993, there was nonet hel ess an enforcibl e oral
contract in effect for the clay he renoved between January and Sept enber
1994. (SRat 2, 4, 6, 7, 8 9, 10.) This conclusion is based on the
exi stence of the two contract forns offering to purchase clay over a 5-year
termthat Huitchings filed wth BLMon Qctober 6, 1994, which he states were
prepared for himby BLMand sent to himby BLMat his request prior to the
expiration of the original sales contracts.

The lawthat applies in this case is provided by section 1 of the
Miterials Act of 1947, 30 US C 8§ 601 (1994), and Federal regul ati ons
inplenenting the Act at 43 CF.R Part 3600. The state lawcited by
Appel lant in support of his argunents advanced on appeal has no direct
application to the trespass question at issue in this case. An
application for a material sale is initiated, under rul es pronul gated by
the Departnent for such disposals, "upon receipt of a witten request."
See 43 CF. R § 3610.1-1. There is no provision in the regul ations for an
oral application, such as Hitchi ngs now suggests was nade, and the record
denonstrates that no such arrangenent was contenpl ated by the parti es.

The subm ssi ons whi ch Hit chi ngs nade on Gctober 29, 1993, are an
acknow edgenent that he understood that a witten application on a form
approved by BLMwas necessary if he were to buy clay fromBLM He stated
inhisletter to BLM quoted above, that he wanted new contract forns so
that he mght purchase a total of 20,000 tons of clay. Wen he signed and
returned the forns to BLMafter renoving the clay, he again indicated that
he understood the need for a witten application to BLMfor the purchase.
Wt hout approval fromBLMs authorized of ficer, however, the tardy
appl i cation was ineffective to retroactively acconplish a purchase
agreenent for sale. 43 CF. R 88 3610.1-1, 3610.1-3.

[1] As noted above, the original contracts expired on Decenber 31,
1993, by their own terns. Any further renoval of this mneral material
was W thout the benefit of a mneral naterials sales contract. The
unaut hori zed extraction, severance, or renoval of mneral materials subject
to mneral materials sales contracts is an unauthorized use of the public
lands. See 43 CF.R § 3603.1, which al so specifies that unauthorized
users shall be liable for danages to the Lhited Sates as set out in
43 CF.R Subpart 9239. The regulation at 43 CF. R 8§ 9239.0-7 supports
the conclusion that renoval of mneral nmaterial fromBLM|and after the
expiration date of the contract was an act of trespass. That regul ation
provides that the "extraction, severance, injury, or renoval of * * *
mneral naterials frompublic |ands under the jurisdiction of the
Departnment of the Interior, except when authorized by |aw and the
regul ati ons of the Departnent, is an act of trespass. Trespassers wll be
[iable in damages to the Lhited Sates * * *."
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I nvoki ng the doctrines of estoppel and | aches, Hitchings al so
contends BLMnmay not now decl are his actions constituted trespass because
he filed nonthly reports of his excavation and sal es wth BLM begi nni ng
in 1994. Thus, BLMknew or shoul d have known that he was renovi ng cl ay
after the expiration of his sales contracts in Decenbber 1993. This
argunent is rejected. The authority of the Lhited Sates to enforce its
laws is not lost by the neglect of BLMenpl oyees in the perfornance of
their duties. 43 CF. R 8§ 1810.3(a). Mreover, estoppel can be applied
agai nst the Departnent only in cases where there has been detrinental
reliance on a witten decision issued by an authorized officer. See Seve
E Gate, 97 IBLA 27, 32 (1987). Nb such docunent is clained to exist in
thi s case.

[2] The exact nature of Hutchings' trespass has direct bearing on
the outcome of this decision. Wen the mneral material is renoved by a
trespasser having a bona fide, but mst aken, belief that he had a right to
renove it, the renoval can be said to be a "nonw Il ful" trespass. 2/ In
this case, section 10(b) of Hiutchings contracts, which expired in Decenter
1993, provided, in pertinent part: "If purchaser extracts or renoves any
naterials sol d under this contract * * * after expiration of the tine
for extraction or the cancellation of this contract, such extraction or
renoval shall be considered a wllful trespass and render Purchaser |iable
for triple damages. "

It is evident fromHuitchings' communications wth BLMthat he had
know edge of the permit process at the tine of the trespass. S andi ng
alone, this fact does not establish that Appellant either know ngly renoved
the mneral naterial or acted in reckless disregard of its owership. Mre
know edge that specific behavior is regulated by a statute or regul ation
does not support a finding that the violation was wllfully commtted,
however. See Trans Vorld Airlines, Inc. v. Thurston, supra at 127-28. As
stated in Snss Ol Gorp. v. Hipp, 69 SW2d 1037, 1042 (Ky. 1934): "The
test is not the trespasser's violation of the lawin the light of the nmaxim
that every man knows the law but his sincerity and his actual intention at
the tine." See also Lhited Sates v. Honestake Mn. ., 117 F. 481, 485
86 (8th dr. 1902).

Appel l ant had recently conpl eted renoval of clay on a contract,
identical interns (other than the nunber of tons) to the one he was
requesting, and that contract explained that he would be liable in
wllful trespass for renoval after expiration of the contract. Wile it
stands to reason that he had know edge of the effect of the renoval
of the material wthout a valid contract, Appellant was neverthel ess
reporting regularly his renoval of clay fromthe contract areas, clearly

2/ The Departnent al so recogni zes the sane two forns of trespass in other
contexts For exanple, 43 CF. R § 5400.0-5 defines wllful trespass as
"a know ng act or omssion that constitutes the voluntary or consci ous
perfornmance of a prohibited act or indifference to or reckl ess disregard
for the law™
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indicating his understanding of his responsibility to BLM Thus, while
the record supports BLMs finding that between January and Sept enber 1994,
Hut chi ngs renoved naterial fromBLMIand in trespass, it does not support a
finding that he reckl essly disregarded his obligation to obtain a contract
for renoval of mneral naterial and was thus liable in wllful trespass for
trebl e danages.

The record shows that al though paynent for the naterial s renoved in
1994 was not offered to BLMuntil Cctober 6, 1994, it had been cont enpl at ed
prior to expiration of the original contracts, and communi cations to that
effect had been tinely consunmated. Mre inportantly, while subjective,
Hutchings clearly believed that he had a continuing agreenent wth BLM
based on past dealings. Hitchings good faith on this point is supported
by the fact that he was regularly reporting his renoval s of clay to BLM
throughout 1994. dearly, he expected to pay for the clay and he was in
no way trying to deceive BLMconcerning its renoval. An individual in
his position mght reasonably expect that BLMwoul d contact himif
anyt hing were amss. A person who sought to intentionally renove clay
t hrough deception and w thout payi ng woul d scarcely alert BLMto his
actions on a continui ng basis.

Thus, while Appellant was clearly derelict in not returning the
contract and submtting the funds in a nore tinely manner, this nerely
determnes, under the circunstances set forth above, that his renoval s were
inthe nature of a nonw | I ful trespass. The record before the Board cannot
justify a finding of wllful ness.

Hut chi ngs further argues that BLMshoul d not retain the noney he
paid in Gtober 1994 wth his tardy application for purchase. It is not
di sputed, however, that he renoved 3,693 tons of clay between January and
Septenber. The noney he sent to BLMi ncl uded $2, 500 whi ch was, accordi ng
to the cover letter received by BLMon ctober 6, 1994, for purchase of the
clay renoved fromBLMIlands. Hitchings is liable for nonw I |ful trespass
paynents for the clay actually renoved. Qoviously, BLMnust refund any
anounts found not to be owng. Insofar as the $1,400 for reclanation is
concerned, no funds may be returned until reclanation is conpl et ed.

To the extent Hiutchings has rai sed argunents that are not specifically
addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the
Deci sion appeal ed fromis affirned in part as it relates to BLMs
determnation that Appellant renoved clay in trespass during 1994, reversed
in part as
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to BLMs determnation of wllful ness on Appellant's part, and the case
fileis remanded to BLMfor conputation of the proper penalty for a
nonw | | ful trespass.

Janes P. Terry
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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